In the Matter of Merchant Mariner's Docunent No. Z-990461 and al
ot her Licenses, Certificates and Docunents
| ssued to: WLLIAML. MOSS

DECI SI ON AND FI NAL ORDER OF THE COMIVANDANT
UNI TED STATES COAST GUARD

938
WLLIAM L. MOSS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 9 March 1956, an Exam ner of the United States
Coast CGuard at New Ol eans, Louisiana, revoked Merchant Mariner's
Docunent No. Z-990461 issued to Wlliam L. Mss upon finding him
guilty of msconduct based upon a specification alleging in
substance that while serving as an ordinary seaman on board the
American SS NORMAN LYKES under authority of the docunent above
descri bed, on or about 7 January 1956, while said vessel was in a
foreign port, he assaulted and battered a nenber of the crew, C J.
Fontenot, with a dangerous weapon, to wit: a steel bar.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him

The Investigating Oficer made his opening statenment. He then
introduced in evidence the testinony of six nenbers of the crew
including the seaman allegedly assaulted by Appellant and an
eyewi tness naned Shea who was an able seaman in the Deck
Depart nent .

I n defense, Appellant offered in evidence his sworn testinony
and that of eyew tness Adcock, another ordinary seaman. Appell ant
stated that the door was open when Fontenot wal ked three feet into
the unlighted roomw thout an invitation; Fontenot |ooked as though
he had been drinking; Appellant saw a bladed instrunent in
Fontenot's hand as he raised his arm Appellant junped up, grabbed
a bar and struck Fontenot; Appellant chased Fontenot thirty feet
down the passageway but did not see the Third Mate at this tine.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both



parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concl uded that the charge
and specification had been proved. He then entered the order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-990461 and
all other licenses, certificates and docunents issued to Appell ant
by the United States Coast Guard or its predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 6 and 7 January 1956, Appellant was serving as an ordinary
seaman on board the American SS NORMAN LYKES and acting under
authority of his Merchant Mariner'S Docunment No. Z-990461 while the
ship was at Medi na, M ndanao |sland, Philippines.

Wi |l e ashore on the evening of 6 January, oiler Fontenot was
in a barroomwhen he approached the table where two nenbers of the
Deck Department (Appellant and another ordinary seaman naned
Adcock) were sitting. Fontenot asked the two seaman if they were
present at a fight between oiler Hatfield and abl e seaman Shea.
Appel  ant and Adcock stated that they were not involved in the
fight. Fontenot, a | arge nman wei ghi ng about 228 pounds, then said
that he was going to straighten out the Deck Departnent and |eft
the table where Appellant was sitting. The latter is a nuch
smal | er man wei ghi ng approxi mately 126 pounds.

Fontenot returned to the ship about 2200 and slept until 2330
when he was awakened for his engine room watch conmmencing at
m dni ght. Fontenot was sober and he properly performed his duties
as oiler when he nmade his hourly round at 2400 and again at 0100.
He then obtai ned perm ssion fromthe Third Assistant Engi neer to go
to the head. Upon arriving on deck, Fontenot stopped and tal ked
with the Third Mate who was in charge of the deck watch. Fontenot
was returning to the engi ne room when he decided to eat sone night
lunch in the crew s nesshall.

In the meanwhil e, Appellant and Adcock had returned on board
about 0100. They went to the room which was shared by Appell ant,
Shea and abl e seaman Burke. The |latter two seanmen were asl eep but
Shea awakened and remained in his bunk while talking wi th Appell ant
and Adcock. The overhead |ight had been turned on in the room and
the door as left open.

Shortly after 0100, Fontenot was passing Appellant's room on
his way to the nesshall when he heard voices and |ooked in the
room Shea invited Fontenot to cone into the room Font enot
wal ked to a point about three feet inside the doorway when
Appel | ant, who had been standing at a distance of ten feet fromthe



doorway, grabbed a fire hose rack retai ner bar, ran toward Fontenot
and struck himon the forehead with the three-foot |ong netal bar.
Font enot was not armed and he had not advanced any farther into the
roomor said anything before he was suddenly hit with the bar held

by Appel | ant .

Fontenot |left the roomand ran down the passageway pursued by
Appel lant with the bar and by Adcock follow ng Appellant. The
Third Mate heard the noise and managed to stop Appel |l ant and Adcock
after they had chased Fontenot for a distance of approximtely 25
or 30 feet along the passageway. The Third Mate took Fontenot to
the Chief Mate's roomfor first aid treatnent for the cut on his
forehead. No other blows had been struck.

Wiile the Chief Mate, Third Mate and Fontenot were in the
Chief Mate's room Shea entered. He stated that he had been
accused of asking soneone to conme into his roomand he wanted to
deny having issued such an invitation. Fontenot had not voiced any
such accusation and did not threaten Shea at this tine. Fontenot
was searched but a knife was not found on his person.

After Fontenot's wound was dressed and he returned to his
watch, the Chief Mate and Third Mate went to the vicinity of
Appel lant's room The netal bar and a fire hose nozzle were taken
fromthe possession of Appellant and Adcock. It was evident to the
two officers that both seanen were sonewhat under the influence of
i nt oxi cants.

Later in the day, Fontenot was treated by a | ocal physician.
Two or three stitches were taken in the cut on Fontenot's sinciput
and he was excused fromduty for six days.

Appel I ant has no prior record.

BASI S OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner: Appel l ant contends that the Examner's decision is
clearly contrary to the weight of the |law and the evidence. Al
the witnesses testified in favor of Appellant except Fontenot. The
|atter's story is discredited by the fact that he is nuch |arger
t han Appellant, he had made threats while ashore, and he had no
reason to be in the vicinity of Appellant's roomexcept to continue

the trouble which he had started earlier. Appel l ant acted in
self-defense in his owmn room Al though no one saw Appel | ant strike
Fontenot, such conduct would have been justified. Appel lant's

spotless record and good reputation on board ship negate any
Vi ci ous propensities on his part.
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The Exam ner's decision reflects his disbelief of testinony
given by Appellant, Adcock and Shea w thout setting forth any
criteria by neans of which their credibility was judged. The
Exam ner seized upon one fragnent of evidence to support his
finding that Shea entered the Chief Mate's room to refute an
accusation that Shea had invited Fontenot into the room shared by
Appel I ant, Shea and Burke. The Exam ner concluded formthis that
t he accusation could have been made only by Appellant, Adcock or
Bur ke and since Appel |l ant and Adcock denied that there had been any
such invitation (Burke said he was not awakened until Fontenot
entered the room, then Shea' attenpted refutation was based on his
personal know edge that Fontenot had been invited by Shea to enter
the room so that the occupants could assault Fontenot. This |led
the Exam ner to the further conclusion that Appellant, Adcock and
Shea were not telling the truth when they deni ed that Fontenot had
been invited into the room But since Shea testified that the
reason he went to the Chief Mate's room was to have Fontenot
searched for a knife, the Exam ner's reasoni ng was based on a fal se
prem se and he had no reason at all to reject the testinony of the
t hree seanen.

After Shea entered the Chief Mate's room Fontenot said that
he had been invited into Appellant's roomby Shea. The latter then
deni ed the accusation. This is the only logical conclusion to be
drawn from the evidence. Therefore, the Examner's decision is
based on conjecture and specul ati on.

Accordingly, it is urged that the Exam ner's decision should
be reversed and the order set aside.

APPEARANCE: Mlton L. LeBlanc, Jr., Esquire, of New Ol eans
Loui si ana, of Counsel.

OPI NI ON

The above findings <clearly establish proof of the
specification, alleging assault and battery with a dangerous
weapon, rather than presenting a case of self-defense as clai ned by
Appel lant. Fontenot's earlier threat against the Deck Departnent
and his nmere presence in the room occupi ed by Appellant were not
such provocation as to justify his conduct. 5 Corpus Juris 644.
Font enot cannot be considered to have been a trespasser by going
t hrough the unobstructed doorway upon invitation by one of the
occupants. Even if Fontenot could be considered to have been a
trespasser, in any sense of the word; Appellant was not justified
in taking the initiative to such an extent, before requesting
Fontenot to | eave the room nor did the disparity in size justify
the use of a deadly weapon in the absence of any overt act of
hostility by Fontenot. 5 Corpus Juris 746, 748-9. Neverthel ess,
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Fontenot's presence in the roomwas undoubtedly indiscreet in view
of his prior threat against the Deck Departnent.

There are areas of agreenment as well as disagreenent in the
testinmony of the witnesses. Were there is conflicting testinony
on material points, three of the menbers of the Deck Departnent
(Appel l ant, Adcock and Shea) are wusually in agreenment while
Fontenot's testinony is generally corroborated by that of the Chief
Mate, Third Mate, Third Assistant Engi neer and abl e seaman Burke.

There is no discord with respect to the follow ng facts: the
door to Appellant's room was open; Fontenot stopped at a point
approximately three feet inside the doorway; Appellant struck
Fontenot with the nmetal bar (Shea R 39; Appellant chased Fontenot
about 25 or 30 feet al ong the passageway.

In the area of disagreenent, Appellant and his supporters
contend that Appellant was sober but Fontenot was not; the overhead
l[ight in the room was not on; Fontenot was not invited into the
room he entered the roomw th an upraised knife in his hand while
Appellant was sitting on the transom and Appellant stopped
pursui ng Fontenot of his own accord rather than by the Third Mate.

The primary reason why ny findings in these areas of
conflicting testinony have been resol ved agai nst Appellant is that
t he Exam ner who saw and heard the w tnesses accepted the testinony
of Fontenot as the truth and rejected nuch of the testinony given
by Appel |l ant, Adcock and Shea. The Exami ner went into a detailed
di scussion, regarding his choice as to credibility, wth respect to
only one specific reason why he did not believe Appell ant, Adcock
and Shea. But it has been stated that a hearing examner's
findings based upon the credibility of a witness nust be accepted
by the agency "unless we can say that the corroboration of this
| ost evidence [the deneanor of the witness which may have been
determ ned the exam ner's choice between discordant versions of
W t nesses whom he has seen but which evidence is not brought before
the court on appeal] could not have been enough to satisfy any
doubts raised by the words; and it nust be owned that few findings
will not survive such a test.” NL.RB.V. Janes Thonpson Co.
(C.A 2, 1953), 208 F2d 743.

There is nothing illogical about the specific reason given by
the Exam ner for rejecting the testinony of Appellant, Adcock and
Shea. These three seanen denied that Fontenot had been invited
into the room But the Exam ner accepted both Fontenot's testinony
that he had been issued an invitation by Shea and the corroborating
testinmony of the Chief Mated that Shea entered the Chief Mte's
roomto deny an all eged accusati on of having invited Fontenot into
the room Silence the Chief Mate also testified that Fontenot had
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made no such accusation, there was nothing to deny unl ess there had
been such an invitation and Shea was attenpting to cover up the
fact by a vehenment denial. Hence, the denials, by the three
seanen, concerning the invitation cast a shadow over their
testinmony concerning the other points of conflicting testinony.

There are other considerations which lead to the concl usion
that Fontenot's testinony was true. H s testinony was corroborated
in many respects. The Third Assistant Engineer stated that
Fontenot as sober; the Chief Mate and Third Mate controverted the
testinmony that Appellant was in the sanme condition as Fontenot.
Bur ke supported Fontenot's claimthat the light in the room was
turned on when he entered. The Third Mate testified that he was
instrunmental in stopping Appellant while he was chasi ng Fontenot.
The fact that the Third Mate did not observe Fontenot with a knife
and none as found on his person supports Fontenot's testinony that
he did not have a knife when he entered the room This fact nust
have been clear to Appellant since the Iight was on in the room

I n addition to pursuing Fontenot beyond the confines of the
roomrather than | ocking the door, Appellant indicated that he was
confident that the bar nore than offset Fontenot's 100 pound wei ght
advantage by remaining in the roomwth the door open and the bar
nearby prior to Fontenot's appearance. Al so, it does not seem
| ogi cal that Fontenot would have stopped a short distance inside
t he doorway if he had been intent on attacking Appellant. Al the
eyew tnesses agree that Fontenot stopped and Appell ant advanced
about 7 feet toward Fontenot with the bar.

Al t hough these factors are not nentioned in the Exam ner's
decision,they lend support to the acceptance of the version
presented by Fontenot as substantially set forth in ny above
findings of fact. It has been held that the trial judge' s findings
as to the credibility of witnesses will be accepted unless he
reveals of record that an irrational test of credibility was used.
Br oadcast Music, Inc. V. Havana Madrid Restaurant Corp. (1949), 175
F2d 77.

Wth respect to the Investigating Oficer's attenpt to inpeach
his own witness Shea, it is noted that it has been held that it is
within the sound di scretion of the court to perm t
cross-examnation of one's own unfriendly wtness where such
cross-examnation is hel pful in ascertaining the truth concerning
the issues being tried. Illinois Termnal R Co. V. Friedman (C A
8, 1954), 210 F2d 229; Fields V. United States (C. A D.C, 1947),
164 F2d 97; Chicago and NW Ry. Co. V. Kelly (C.C A 8, 1936), 84
F2d 569. Aside fromthe latter cases cited, there is no doubt that
the Investigating Oficer could have requested the Examner, on his
own notion, to call Shea as a necessary witness to bring out all
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the relevant and material facts. 46 CFR 137.09-5(a). If this
procedure had been foll owed, either party could have cross-exan ned
Shea for the purpose of inpeachnment. See Wgnore on Evidence, 3d
Ed., secs 910, 918; Litsinger V. United States (C C A 7, 1930), 44
F2d 45; 46 CFR 137.09-5(b). Hence, the end result woul d have been
the same as the Investigating Oficer calling Shea as was done
herei n.

For the above reasons, it is ny opinion that there is no basis
for Appellant's contentions that the Examner's decision is
contrary to the weight of the |aw and the evidence, and that it is
based on conjecture and specul ati on.

In view of this conclusion, the order of revocation wll be
sust ai ned because of the serious nature of this offense involving
vi ol ence on board ship which mght well have results in nmuch nore
serious injury to Fontenot.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
9 March 1956, is AFFI RVED

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 30th day of Novenber, 1956.



